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ERRATUM

In the caption in the above referenced natter the United
Farm Wrkers of Anerica, AFL-A Q was erroneously naned as the
Charging Party.

That error is therefore corrected by substituting Hector
Felix as the Charging Party. The correction is reflected in the
caption on this docunent.
Dated: Decenber 12, 1986

JYRL JAMES MASSHNGALE, (ha r per son

JGN P. MCARTHY, Menber

GREGRY L. GONOT, Menber



STATE OP CALI FORNI A
AGRI CULTURAL LABCOR RELATI ONS BOARD

RANCHNO . 1, INC

Respondent , Case Nb. 83-C&227-D

and

UN TED FARM WIRKERS
G- AMBRICA AFL-A Q

12 ALRB No. 21

Charging Party.
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DECI SI ON AND ORDER
n Decenber 19, 1985, Admnistrative Law Judge (ALJ) Janes

V@l pnan i ssued the attached Decision in this natter. Thereafter,

General Gounsel tinely filed exceptions to the ALJ's Decision wth a
supporting brief, and Respondent, Ranch No. 1, Inc. (Ranch No. 1 or
Respondent) filed a reply brief.

Pursuant to the provisions of Labor Code section 1146Y the
Agricultural Labor Relations Board (Board) has del egated authority in
this natter to a three-nenber panel 2

The Board has consi dered the record and the attached
Decision in light of the exceptions and -briefs and has decided to
affirmthe rulings, findings, and concl usions of the ALJ only to the

extent consistent herewth. General (Gounsel excepts to the

YA section references herein are to the Galifornia Labor Code
unl ess ot herw se speci fi ed.

_2/ The signatures of Board Menbers in all Board Deci si ons appear
wth the signature of the chairperson first (i f participating),
followed by the signatures of the participating Board Menbers in
order of their seniority.



ALJ's finding that Respondent did not violate Labor Code section
1153( ¢) or section 1153( a) by its refusal to rehire certain
workers. W conclude that the exception has merit.

Hector Felix (Felix) and his wife, Juanita, had worked at
Ranch No. 1 during the 1970' s. In My 1981, Felix asked Luis
Rangel (Rangel), a foreman for Respondent, for work for hinself,
his wife, and their son, Hector Felix, Jr.?% Rangel was able to
hire Hector and Juanita Felix for about two weeks of vine tipping.
Felix asked for future work and Rangel agreed to | eave a nessage
with Felix's in-laws if a work opportunity were to arise. The
Felixes left for work in Arizona, but returned when a message was
received from Rangel several weeks later. Hector, Juanita, Hector
Felix, Jr. and Leticia Melendez (Juanita's sister) were hired as a
harvesting group for four weeks in the sunmer of 1981.

In July 1982, Juanita Felix learned fromher parents
that Rangel had again called. The three Felixes and Mel endez
wor ked again as a harvesting group for three weeks. Felix
testified that he told Rangel that he was |ooking forward to
returning the next year.

During the summer of 1982, there had been an increase in
union activity at Ranch No. 1. Felix joined the Ranch Commttee,
attended a negotiation session, and assisted the United Farm Wrkers
of America, AFL-CIO (DFW representative by making a seniority |ist
of workers at Ranch No. 1. Felix testified that

¥ Hector Felix knew Rangel as they had been active together in

the UFWseveral years earlier.

12 AARB No. 21



a conversation with Rangel regarding union negotiations. Rangel told
him " ... M. Berettasaid he'll never sign a contract." Felix
responded, "' m going to fight until we have a contract at this
conpany.” Felix testified that after this discussion Rangel " . . .
never talked to ne again, never." Rangel denied seeing Felix

organi zing or making a list for the Union and stated that he did not
di scuss negotiations with him

Rangel testified that in the last week of the 1982 harvest
an irrigation hose was vandalized in a rowin which the Felix group
had worked. Both Rangel and his wife testified that Juan Trevino, a
Union representative in the crew, told themthat Felix had cut the
hose. Rangel in turn told Bruce Beretta, the general nanager of
Ranch No. 1, about the incident.

Beretta testified that Rangel told himabout the cut hose
during the |ast day of the harvest and that Rangel had been told
that Felix was responsible. Rangel told Beretta that he did not
believe his infornmant woul d cone forth or sign a statenent. Beretta
testified that he went to the site and saw that one row had been
cut. He said that although he believed Felix had cut the hose, he

"didn't have enough hard evi dence..." to justify discipline.

Trevino testified that he never saw Felix cut a drip hose
and that he never told either of the Rangels that he had seen such
an incident. Trevino further stated that during the 1983 harvest
Rangel had told himthat he was not going to give any nore work to
Fel i x.

O April 2, 1982, the Felixes returned to Arvin. The

12 AARB No. 21



next day Felix asked Rangel for work and Rangel replied "1"' 11| [et
you know." Felix testified that he again requested work on April 6,
10, and 15. Rangel's crew had begun tipping vines on April 4.

Respondent's practice is to hire first froma preferential
list of those workers who had worked in the same operation the
previ ous season.? After the list is exhausted a foreman will next
seek workers with prior experience at Ranch No. 1. Hring was
conplicated by the settlenent of a pending unfair |abor
practice' conplaint (82-CE-128-D) which required preferential hiring
of 84 enployees. Rangel testified that, after Felix asked himfor
work, he relayed the request to Beretta. Rangel stated:

[Feli xh]e. t Ongrﬂgng'he I_V\%ssaaln%rtyhebreeca\l,\tf}sse of \A\f\)lrggt fr?é had

done in the previous year.
Rangel said that he asked Beretta because he thought he mght |ose
his own job if he hired Felix. Beretta confirmed that Rangel had
asked himabout hiring Felix, but stated that he said no because "we
weren't hiring that day."

The nanes of the Felix group were on the preferenti al
hiring list for the ensuing sumrer harvest. Rangel testified that
he called Felix's father-in-law and was told that the Felixes were
in Arizona. Both of Juanita Felix's parents testified that they

recei ved no such call in 1983.

“The Felixes had not worked in the ti ppi ng operation in 1982.

12 AARB No. 21



On all major points, the testinmony of Rangel clashes wth
the testinmony adduced from witnesses called by the General Counsel
The ALJ stated:

| do not beIieve_hinlgRange]) to be a credible
witness.. . . [ H] is obfsucation about what i s, after all, a

m nor point l'eaves the overall inpression that he was
| ooking for a way out, for a technicality to justify his

conduct. This, taken together with his denmeanor, which
found to be guarded and unconvincing, |eads ne to doubt his
candor....  therefore find that Rangel's account is not

to be trusted and that no such call was nade.
In addition to finding that Rangel nmade no phone call in 1983 to
Hector's in-laws, the ALJ found that Rangel was wel|l aware of Felix's
union activities and that he did discuss pending negotiations with
Felix during 1982,

To the extent that an ALJ's credibility resolutions are
based on deneanor, we will not disturb themunless the clear
preponderance of the relevant evidence denmonstrates they are
incorrect. (AdamDairy dba Rancho Dos Rios (1978) 4 ALRB No. 24,
Standard Dry Wall Products, Inc. (1950) 91 NLRB 544 [ 26 LRRM 15313.

Qur review of the record herein, outlined above, indicates that the

ALJ's credibility resolutions are supported by the record as a
whol e.

W affirmthe ALJ's findings and conclusion that the
General Counsel established a prina facie case of discrimnatory
failure to rehire.? Felix participated in union activity during the
1982 harvest and his activities were known to his forenan

§-’The ALJ set forth the relevant |egal principles which guide our
anal ysis of this case (ALJD pp. 17-18).

12 ALRB No. 21 5.



(Rangel ) and/or Respondent's general manager (Beretta). A causal
connection between Felix's union activity and the failure to recal
himfor work is evidenced by several factors: Felix's unsuccessful
attenpt to obtain reenploynment in his first contact with Respondent
since his union activity; Rangel's reaction to Felix's coments
about obtaining a union contract; the deviation fromthe Conpany's
normal hiring procedures; and Rangel's false statement that he had
attenpted to contact the Felixes for the sumer harvest. Finally, as
the ALJ noted, the belated introduction of a newjustification is yet
anot her factor suggesting the existence of a conceal ed and i nproper
mot i ve. ¥ (S. Kuranura, Inc. (1977) 3 ALRBNo. 49, pp. 12-13.)

W also affirmthe AL)'s finding that the Felixes nade

proper application for work at a tinme when work was avail able. Thus,
the General Counsel established a prima facie case of discrimnatory

failure to rehire the three Felixes for the spring,

% The General Counsel objected to the testinony regarding the cut
hose on the basis that this defense was a surprise and had not been
asserted during the investigation of the char?e or at the prehearing
conference. The record of the prehearlng contference reflects no
mention of the cut hose defense. Respondent indicated that defenses
would include: (1) preferential hiring which resulted froman
earlier conplaint settlement, (2) no allegations of other union
activists being discrimnated against and, ( 3) that by Ieayln? a
message wWith his in-laws Respondent had offered Felix work in the
sunmer harvest .

To insure fairness to litigants and to prevent "trial by surprise" we
have long required that issues and positions of the parties be set
forth at a prehearing conference to be held no |ater than the first
day of the hearing. (Gumarra Vineyards Corporation (1977) 3 ALRB
No. 21, Cal. Admn. Code, tit. 8, § 20249, subd. (c) (1).) The

I nference drawn by the ALJ, that the "bel ated introduction of a new
justification is yet another factor suggesting the existence of a
conceal ed and inproper motive," is appropriate.

12 ALRB No. 21



1983, tipping operation and discrimnatory failure to recall the
three Felixes and Leticia Melendez for the summer, 1983, harvest.”

Respondent contends that Felix's union activities were not
the true notivation for the failure to rehire. Respondent asserts
two business justifications as the real notives for the disciplinary
action taken: a settlenment agreenent and a belief that Felix engaged
In certain msconduct.

(Once the General Counsel has established a prina facie case
t hat Respondent was acting on the basis of an unlawful notive, the
burden of proof shifts to the enployer. A violation of the Act wll
be found unl ess the enpl oyer proves by a preponderance of the
evidence that it would have taken the adverse action even in the
absence of the enployee's protected activity. (Royal Packing Co.
(1982) 8 ALRB No. 74.) W find that Respondent has failed to neet

Its burden.

Ve agree with the ALJ, that the first explanation offered
by Respondent -- the need to hol d positions open for workers
entitled to preference under the settlenent agreenent -- |acks nerit
because it |eaves unexplained the hiring of other enployees who
| acked preferential rights. Additionally, this justification does
not address the failure to recall the Felixes for the July harvest.

The ALJ found Respondent's bel ated second justification,
based on a "true belief" of serious msconduct by Felix, to be nore
persuasive. W disagree.

? As the ALJ noted, Ml endez had not been included in Felix's
prior request for spring tipping work.

12 ALRB No. 21 7.



Qur review of the record reveals that Respondent failed to
prove that Rangel held such a belief, let alone that he relied on it
in order to justify his actions. Rangel testified that he forned his
belief that Felix cut the hose based on information from Trevino.
Wil e Rangel's wife supported his account, Trevino denied
implicating Felix. Felix denied involvenent in the vandalism The
ALJ found Rangel to be an unreliable and untrustworthy w tness.
Testinony of a witness found to be unreliable as to one issue may be
di sregarded as to other issues. (San denente Ranch, Ltd. (1982) 8
ALRB No. 50.) W affirmthe ALJ's conclusion that the record does

not establish that Trevino inplicated Felix or that Felix cut the
hose. In view of Rangel's apparent |ack of veracity, we are not
persuaded by what anounts to a mere belated assertion of a belief of
wwongdoing.@

Even assum ng, arguendo, that the belief existed,
Respondent fails to show reliance on the belief in denying rehire.
Beretta testified that he took no action against Felix because he
did not have enough evidence to justify discipline. The harvest
hiring list, prepared in part by Beretta, contained Felix's name. He
testified that he had even inquired as to Felix's absence fromthe
summer harvest.

Al'so absent from Rangel's testinony is any indication that

he relied on Felix's supposed w ongdoi ng when deci di ng not

g Rangel offered no other factual basis for the belief and the ALJ

relates no underlying factual basis for his finding that Rangel held
such a belief. Additionally, the ALJ does not state why Rangel's
credibility has been restored for this facet of his testinony.

12 ALRB No. 21



to rehire him He says nothing of feeling betrayed or angry at

Felix over the hose cutting.gl Rangel testified that he did not

hire Felix because he thought Beretta was angry at Felix. Further, he
was denied permssion the one tine he asked if he could hire Felix.
The reason Rangel gave to Felix for not rehiring himwas that no jobs
were available. As for the sumrer harvest, Rangel gave no reason for
failing to recall Felix but instead appears to have falsely clainmed
that he called Felix'"s in-laws with a nessage.

Respondent failed to establish that Rangel denied Felix
reenpl oyment because of a true belief of wongdoing. Accordingly,
Respondent has failed to meet its burden of proving by a
preponderance of the evidence that the alleged discrimnatees would
have been denied rehire or recall even in the absence of Felix's
participation in protected activities. W conclude that Respondent
violated 1153( c) and (a) by its failure to rehire Hector Felix,

Juanita Felix, Hector Felix, Jr., and Leticia Mel endez. 19

LETEEErrrrrrr

%The ALJ inferred a strong sense of personal betrayal and anger by
Rangel toward his former friend, Felix. As stated, Rangel's
testinony provides little squort for this conclusion. Tn fact,
Rangel ' s"action of going to Beretta and asking if he could hire
Fel ix for the spring t|pmrggundercuts the ALJ" s reasonlnﬁ.
édpjtlonally we note that Rangel never nentioned the cut hose to

elix.

_gyln view of our conclusion that Respondent's failure to rehire
violated section 1153( ¢) of the Act, we find it unnecessary to rule
on the alternate grounds of liability —an independent 1153( a)
violation —and the "honest belief" I'ine of cases cited by the ALJ.

12 ALRB No. 21



ORDER
By authority of Labor Code section 1160. 3, the Agricultura

Labor Rel ations Board (Board) hereby orders that Respondent, its
officers, agents, successors and assigns shall:
1. Cease and desist from

(a) D scouraging menmbership of any of its enployees
in the United Farm Wrkers of America, AFL-CIQ or any |abor
organi zation by unlawfully failing to rehire, recall, refusing to
enpl oy, or in any other manner discrimnating agai nst enployees in
regard to their hire or tenure of enploynent or any termor condition
of enpl oyment, except as authorized by section 1153( c) of the Act.

(b) Inany like or related manner interfering with,
restraining, or coercing any agricultural enployee in the exercise
of the rights guaranteed by section 1152 of the Act.

2. Take the following affirmative actions which are

deened necessary to effectuate the policies of the Act.

(a) Ofer to Hector Felix, Juanita Felix, Hector
Felix, Jr., and Leticia Melendez inmediate and full reinstatenent to
their former or substantially equival ent positions, wthout
prejudice to their seniority or other enploynent rights or
privileges.

(b) Make whole Hector Felix, Juanita Felix and
Hector Felix, Jr. for all losses of pay and other economc | osses
they have suffered as a result of failure to rehire for spring,
1983, tipping and nake whol e Hector Felix, Juanita Felix, Hector

Felix, Jr., and Leticia Mlendez for all |osses of pay and ot her

10.
12 ALRB No. 21



econom ¢ | osses they have suffered as a result of failure to rehire
for the sumer, 1983 harvest, and thereafter, such amounts to be
conputed in accordance with established Board precedents plus

i nterest thereon conputed in accordance with the decision in Lu-Bite
Farns, Inc. (1982) 8 ALRB No. 55.

(c) Preserve and, upon request, nake available to the

Board and its agents, for exam nation, photocopying, and otherw se
copying, all payroll and social security paynent records, tine
cards, personnel records and reports, and all other records rel evant
and necessary to a determnation, by the Regional Director, of the
backpay period and the amounts of backpay due under the terms of this
O der.

(d) Signthe Notice to Agricultural Enpl oyees
attached hereto and, after its translation by a Board agent into al
appropriate |anguages, reproduce sufficient copies in each | anguage
for the purposes set forth in this Oder.

(e) Ml copies of the attached Notice, in all
appropriate |anguages, within 30 days after the date of issuance of
this Oder, to all agricultural enployees enpl oyed by Respondent at
any tine during the period fromApril 2, 1983, until April 2, 1984,

(f) Post copies of the attached Notice, in all
appropriate | anguages, in conspicuous places on its property for
sixty (60) days, the exact period(s) and place(s) of posting to be
determned by the Regional Director, and exercise due care to
repl ace any Notice which has been altered, defaced, covered or

r enoved.

11.
12 AARB No. 21



(g) Arange for a representative or a Board agent to
distribute and read the attached Notice, in all appropriate
| anguages, to all of its enpl oyees on conpany tinme and property at
time(s) and place(s) to be determned by the Regional Drector.
Fol low ng the reading, the Board agent shall be given the
opportunity, outside the presence of supervisors and nanagenent, to
answer any questions the enpl oyees may have concerning the Notice or
their rights under the Act. The Regional Drector shall determne a
reasonabl e rate of conpensation to be paid by Respondent to all
nonhour |y wage enpl oyees in order to conpensate themfor tine | ost
at this readi ng and during the question-and-answer peri od.

(h) Notify the Regional Drector inwiting, wthin
30 days after the date of issuance of this Order, of the steps
Respondent has taken to conply wth its terns, and continue to
report periodically thereafter at the Regional Drector's request,
until full conpliance is achieved.
Dated: Qctober 31, 1986

JYRL JAMES MASSENGALE, Chai r per son

JGN P. MCARTHY, Menber

GREGRY L. GONOT, Menber

12.
12 ALRB No. 21



NOTI CE TO ACGRI GULTURAL EMPLOYEES

After |nvest|(%at| ng charges that were filed in the Del ano Regi onal
Gfice, the General Qounsel of the Agricultural Labor Rel ations
Board issued a conpl aint which alleged that we had violated the | aw
After a hearing at whi ch each side had an opportunity to Pr esent

evi dence, the Board found that we did violate the lawby failing to
rehire four workers because of the union activities of one of them

The Board has told us to post and publish this Notice. Ve wll do
what the Board has ordered us to do.

V¢ al so want to tell you that the Agricultural Labor Relations Act
is alawthat gives you and all other farmworkers in Galifornia
these rights:

To organi ze yoursel ves;

To form join, or helpunions, _

To vote in a secret ballot election to decide whether you

want a union to represent you; _

To bargain wth your enpl oyer about your wages and wor ki ng

condi tions through a uni on chosen tg/ angority of the

enpl oyees and certified by the Board,;

5. To act together wth other workers to hel p and protect one
anot her; and _

6. To decide not to do any of these things.

> e

Because it is true that you have these rights, we promse that:

VE WLL NOI do anything in the future that forces you to do, or
stops you fromdoi ng, any of the things |isted above.

WE WLL reinburse Hector Felix, Juanita Felix, Hector Felix, Jr. and
Leticia Melendez for all |osses of pay and other econom c |osses
they have suffered as a result of our unlawful refusal to enplo
themfromApril 1983 through the summer harvest of that year, plus
interest, and in addition offer theminmediate and full o
reinstatenent to their former or substantially equivalent positions.

Dat ed: RANCH NO 1, INC

By:

(Representative) (Title)

| f you have a question about your rights as farmworkers or about
this Notice, you may contact any office of the Agricultural Labor
Rel ations Board. One office is located at 627 Main Street, Delano,
California 93215. The tel ephone nunber is (805) 725-5770.

This is an official Notice of the Agricultural Labor Relations
Board, an agency of the State of California.

DO NOT' REMOVE OR MJTI LATE.
12 ALRB No. 21



CASE SUMWARY

Ranch Nb. 1, Inc. 12 AARB No. 21
(URWY Case No. 83-CE-227-D
ALJ Deci si on

The ALJ concl uded that Respondent had not violated the Act by its
failure to rehire a union activist and nenbers of his famly. The ALJ
determi ned that the CGeneral Counsel had established a prima facie
case of a violation of section 1153(c). However, the ALJ found that
Respondent, b¥ establishing that a supervisor had based his actions
on a belief of wongdoing by the union activist, rebutted the prina
facie case. The ALJ proceeded to analyze the case for a possible
"independent” violation of 1153(a). He determned that one of the
maj or el enents of an independent section 1153( a) violation - a close
rel ationship between the alleged wongdoing and the protected
activity of the discrimnatee - was |acking. The ALJ dism ssed the
complaint inits entirety.

Board Deci sion

The Board affirmed the ALJ's finding that the General Counsel had
established a prinma facie case of a violation of section 1153(c).
However, the Board was not persuaded that Respondent had met its
burden of establishing that the alleged discrimnatees would have
been denied rehire even in the absence of participation in protected
activities. The t|n1ng of the failure to rehire, the belated nature
of the belief-of-wongdoing defense, and the testinony of
Respondent's prinmary wtnesses were all factors cited by the Board in
oxerkurnlng the ALJ and finding a violation of section 1153( ¢c) of
the Act.

* * *

This Case Sutmmary is furnished for information only and is not an
official statenent of the case, or of the ALRB.

* * *
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JAMES WOLPVAN, Administrative Law Judge: This case was
heard by me in Bakersfield, California on June | B, 19 & 20, 1985.
It arose out of charges filed by Hector Felix claimng that he and
his fam |y had been discrimnated agai nst by Ranch No. 1, Inc.
because of his union activities. (G. C. Ex 1-A)

A conplaint issued May 6, 1985, and was anended June 7,
1985. (G.C. Ex. 1-B.) Inits final form it alleges that in April
1983 and thereafter, Respondent refused to rehire or recall Hector,
his wife, Juanita, and his son Hector, Jr ., because of Hector's
union activities. It also alleges that his sister-in-law, Leticia
Mel endez, was twice refused recall in July 1983, because of
Hector's union activities. Respondent answered the original
conpl ai nt, denying any violation and setting forth several
affirmative defenses. (G.C. Ex. 1-C.) A the hearing respondent's
counsel was advi sed that, pursuant to section 20230 of the
Regul ations, the new al | egations of the Arended Conpl ai nt were deened
denied. (1 :3.)

Upon the entire Record, including nmy observation of the
deneanor of witnesses, and after consideration of the arguments and
briefs submtted by the parties, | make the follow ng:

FI NDNGS CF FACT

. JUR SD CTI ON

Respondent is an agricultural enpl oyer. The naned
discrimnatees are all agricultural enpl oyees. The instant charge
was filed and served in atinely nanner. (See Transcript of

Prehearing Gonference, page 1. )



The United Farm Wrkers of Anerica, AFL-CIO ("UFW) is a
| abor organi zation and, since January 3, 1979, has been the
col l ective bargaining representative of Respondent's agricultural
enpl oyees. (5 ALRBNo. 1.)
II. BACKGROUND
A, Respondent's Qperation

Ranch No. 1 is a farmng operation of substantial size
whi ch grows and harvests grapes in the vicinity of Arvin,
California. The annual work cycle begins in January when vines are
pruned and tied; then, as they bud in [ate March or early April,
suckering begins; followed in April or May by various forns of
thinning -- or "tipping" as it is termed --an operation which
extends into early June. The harvest itself starts around July 4th
and |asts a nonth or so.

The size of the work conplenent varies fromoperation to
operation and, within each operation, fluctuates with the weat her
and the amount of work on hand. Al totaled Ranch No. 1, enploys
about a thousand workers each year. (I1:34.)

Overal | supervision is the responsibility of General
Manager Bruce Baretta. (11:32.) Wrking under himare a nunber of
supervi sors and managerial enployees. Belowthemare the crew
f or emen.

B. Hring Procedures

Actual hiring is done by the crew foremen.® (I1:33-

lSup,ervi sors will at times recommren
and occasional [y workers will go directl
(11:34, 55.)

or emen
eek work.
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34.) The systemworks this way: Shortly before an operation is to
begin, General Manager Baretta neets w th another manageri al

enpl oyee (Gary Ogilvie) to determne the nunber of enployees
needed, whether a preferential list will be used in hiring, and, if
so, the scope of the list. (11:38, 61.) In nost instances the
list will consist of those who worked the sane operation during the
preceding season. (I1:3, 60.)

A few days before work is to begin, Baretta and Qgilvie
meet with their forenen, provided themwth [ists, and set an limt
on the nunber of workers each can hire. (11:34.) Thelimt is
flexible. According to Baretta, "[ A] s long as he is within3, 4, 5
of that | don't bother." (11:61.) Should a forenman exhaust his
list without obtaining a full conplement of enployees, he may hire as
he sees fit. (I1:3.) Nornmally, he will begin by |ooking for
workers who are not on the list, but who have had prior experience at
Ranch No. 1. (I1:60.) Failing that, he will seek out other
experienced workers. (11:9, 38, 60.)

The crew foreman involved in this case, Luis Rangel,
expl ai ned that the need for experience varies fromjob to job: None
is required for suckering, some is helpful in thinning, and during
harvest, the packers, at |east, should be experienced. (I1:9-
10.) Famly nmenmbers frequently work side by side in a crew
(11:84.)

Overall, the systemis a flexible one. Seniority and

4



experience are taken into account, but they are |oosely appli ed.
(11:33.)
C. The Status of the UFWat Ranch No. 1

There have been two union certification elections at
Ranch No, 1. (1 :65.) Both involved the UFW The first was held
in 1975, but was- later invalidated by the Board. (1:65.) The
second, held in August 1977, was won by the union and resulted in
its the eventual Certification on January 3, 1979 (5 ALRB No. 1) .

The Respondent sought to test the certification by
refusing to bargain. (6 ALRB No. 37.) Its challenge was rejected

by the Board and appealed into the courts. It was not until June
1982, after the California Supreme Court denied Respondent's
Petition for Hearing, that negotiations began.z(ll : 39.)

During the period in which the instant violations were
all eged to have occurred, negotiations were continuing wthout
agreenment being reached. (I 1:39.) There was, however, a
provisional understanding that the Respondent would continue to
abide by the existing hiring procedure. (11:34,42.)

1. THE WORK H STORY AND UNION ACTIM TIES OF HECTOR FELI X AND H S
FAM LY

A Prior to 1981
Hector Felix and his wife both worked, off and on, at Ranch
No. 1 during the 1970's. (1:9,55.) 1In 1973, while working

“See Attachnent A to General Counsel's Brief; adninistrative
notice thereof is taken pursuant to the understanding stated
at |1:65.



as a foreman, Hector and his crew went out on strike. (1:56,75.) In
1975, during the first UFW election, he was active in securing
authorization cards for the Union; in 1977 he was |ikew se active
in the second el ection canpaign. (1:75-77.)

Away fromthe j ob, he served as a delegate to the 1973
UFW Convention and participated in 1976 grape boycott. (I|:77;
11:73.) In 1977 he was a strike captain. (I:72.) That year he
al so served as a guard for Cesar Chavez during trips to Mexicali,
Los Angel es and San Franci sco, and he received training at the
Lhion's La Paz headquarters. (1:72-73.)

He and Luis Rangel were friends. (1:101.) Both had
participated in strikes during 1973, and both had attended the 1973
UFW Convention. (I 1:73.) Later on—+n the early 1980's -- Rangel
becanme a foreman at Ranch No. 1 (1 1:67), and it was he who rehired
Hector and his wife in 1981, when they returned from New . Mexi co
| ooking for work. Because of their earlier friendship and |ater
contacts, Rangel was aware of nost, if not all, of Hector's pre-1978
union activities.®

B 1981

In January 1981, the Felixes found work with a | abor
contractor in the Arvin area. They worked until m d-February, and
then nmoved to Demm ng, New Mexico. In May they returned to Arvin,
and Hector |earned froman acquai ntance that Rangel was |ooking for

workers for his crew (1:11,56.) He went tothe

*There is no indication that Juanita Felix or her sister
Leticia Mel endez were invol ved in any of these activities.
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foreman's honme and asked for work for hinself, his wife and his 14
year old son.* Because there were just two openings, only Hector
and his wife were hired. (1:57.) They worked for approximately
two weeks tipping and deleafing. (Resp. Ex 9. ) Wen they
finished, Hector asked Rangel for work, during the harvest.
(1:57.) The two agreed that if work were avail abl e Rangel woul d
t el ephone Hector's in-laws, Martha and Tomas Medina, wth whom he
would keep in touch. (I1:57.) Heand his famly then left to work
in Arizona. (1:57-58.) Three or four weeks | ater they |earned
fromthe Medinas that Rangel had called with a job offer.
(1:58.) They imediately returned to California where they stayed
with the Medinas, and Hector went to see Rangel. (1:13, 58.)
This time he asked for work for hinself, his wife, his son, and his
sister-in-law”® (1:58) Rangel said that woul d be fine because he
needed a "group".® (1:58.) Al four were hired.” (1:39.)

The harvest lasted a four weeks. (Resp. Ex 9. ) The

Fel i xes then found another nmonth's work in Lanment, California:

4Rangel’s denial that Hector ever asked for work for
other nenbers of his famly is dealt wth at pp. 15-16, infra.

°See footnote 4 supra.

%Grape harvest crews are divided into groups which vary in size
from3 to 5. | 1;62.) Generally, three people will pick and the
fourth will pack. (1:10-11, 47-48, 59.)

"Leticia Ml endez’ nane does not appear on the 1981 payrol | ;
however, | accept her testinony and that of the Felixes that she
did work that year intheir four nenber group. (1 :50.)



and, after that, returned to their hone in New Mexi co where they
stayed a short while, and then went on to Arizona to work for a
grower naned Macaroli from Novenber 1981 until md-January 1982.
(1:33-35.)

Throughout 1981, the UFWs certification was tied up in the
courts, and there appears to have been little or no union activity at
the Ranch. (1:100.)

C 1982

Work Hi story. After conpleting work for Macaroli in md-

January, the Felixes returned to their home in New Mexico, hoping to
hear fromRangel. (1:34-35.) They waited until March and then
accepted enpl oynent with Macaroli in Arizona. (1:35.) Finally, in
July, Ms. Felix learned fromher parents that Rangel had just
called to say that harvest work was available. (1:36.)

The Felixes returned to Arvin at once, and shortly
thereafter, Hector, his wife, his son, and his sister-in-law began
working as a group in Rangel's harvest crew. (I:13-14,59.) The
harvest |asted 3 weeks. (Resp. Ex 9. ) Wen it ended, Hector told
Rangel that, "I was looking forward to com ng back the next year to
pick." (1:99.)

The famly then returned to New Mexi co where they stayed
until Novenber, and then travelled to Arizona to work the bal ance of
the year for Macaroli. (1:37.)

Union activities. 1982 saw a resunption of union

activity at the ranch. Respondent's Petition for Hearing in the
California Supreme Court was denied on May 26, 1982, and
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bar gai ni ng began June 23rd. (Attachment Ato G. c. Brief; Resp. K
2. )

Hector becane a menber of the Ranch Commttee. (G. C. Ex
2.) The UFWRepresentative at the tinme was David Villarino.
(1:63.) Hector had known Villarino in 1977, when both had served
as guards for Cesar Chavez. (|:71.) Hector agreed to help himto
obtain seniority information for use in negotiations. (|:61.)
During Iunch breaks, he approached crew nenbers (I:80-81),
i ncluding Rangel's wife, with some sort of list for themto
sign.8 Rangel was eating lunch with her at the time and so was aware
of what Hector was doing.® (1:61.)

On anot her occasion -- about half way through the harvest
- Hector testified that he was handing out union leaflets to
workers as they passed in their vehicles. (1:62.) Atruck driven
by Rangel, carrying workers, came by but was travelling too fast for
Hector to get closer than 15 feet. (1 :62.) Rangel's testinony on
this point not very clear, but he seens to deny being aware of
Hector's involvement in the leafletting. (1:74.)

®Hector' s confusion over the information he was asked to gather
does not persuade ne that he fabricated his invol venent. o
F]I:95 : Wiat is nore likely is that, by the tine he testified,
e had forgotten the details of his instructions fromVillarino.
Mich the same can be said of Filinon Bedolla's confusion over the
docunent presented to himby Respondent's counsel. (111:32; Resp.
Ex. 12.) | amtherefore satisfied that Hector did circulate a
seniority questionnaire anong his fellow crew nenbers.

For the reasons explained in Section | I'1 (E), infra, | do

no%_ a,ctc,ept Rangel 's claimthat he was unaware of Hector's
activities.
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Hector also testified to a conversation wth Rangel

during the harvest:

Ve net. | said, "Luis,” | still wasn't aware of anythi ng,
"I wonder how the negotiations between the union and the
conpany are going on or going al ong?" And he said, "Ch shit,
M. Beretta said that he' Il never sign a contract." Then |
told him "M. Berettais not the one to decide." | said,
"Here, we wll wn an election. The ALRB certifiedit. |
knowthat it is being negotiated. This is now a deci sion
of the ALRB not M. retta nor_of the union. This is a
Iggal matter.," And | said, "The conpany is not going to
take this away very easily. It should [ast ten, fifteen,
twenty years, but ' m going to fight until we have a
contract at this conpany." And he said, "Véll, | don't
believeit," and heturn around and | eft." (1:64.)

After that, according to Hector, Rangel never spoke to himagain.
(1:66.) Rangel denied that the conversation occurred. (I1:80.) 10
Shortly after the harvest had ended, Hector, in the
conpany of two other menbers of the Ranch Conmttee, attended one
negotiating session as an observer. (Resp. Ex. 3; [:87-89.)
There is no indication that any other nenber of
Hector's famly was involved in Union activities during this
peri od.

The cutting of the irrigation hose. Gape vines at the

ranch are irrigated by means of a drip systemmade up of hoses
running along each row. (11:51.) A the end of the 1982 harvest,
Rangel learned that a 20 to 30 foot segnent of hose in a row

harvested by the Felix group had been cut intermttently with

10| |

, | kewi se do not accept this denial. (See section
11 (E), infra.)
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clippers. (11:57-58, 75-76.)

Rangel and his wife both clained that another worker --
Juan Trevino — told themat the tinme that Hector was responsible.
(11:76; 111:9-10.) Trevino deniedit. (II1:17-18:) Rangel
informed Baretta of what had occurred and of his belief that Hector
was the culprit. Baretta was angry about the vandalism but felt
that Hector's involvenent could not be proven. (11:53.)

It is not possible, on this record, to determ ne whether
Hector cut the hose or whether Trevino inplicated him Wat is
clear, however, is that Rangel and Baretta both believed Hector to
be guilty of sabotaging the irrigation system It is that belief
whi ch nust be taken into account in judging their later conduct.

D 1983

The famly's unsuccessful attenpts to obtain work at the

Ranch in the Spring. After finishing work with Macaroli in

Decenber, the Felixes returned to their home in New Mexico and
stayed until March 1983, when work again became available at the
Macaroli ranch in Arizona. (1:37.) They worked there for a few
weeks, but then the ranch was sold. (1:38.) Wthout the conpany
housi ng whi ch Macaroli had provided (1 :38), it was no |onger was
worthwhile for themto stay, and so they left for California where
wages are generally higher. (1:58.)

They arrived in Arvin on April 2nd (1:38); onthe
following day (Easter Sunday) Hector went to Rangel's hone to ask
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for work. Rangel said he would Let himknow (1:67.) O April 6
Hector and his wife went to the Ranch No. 1 office to inquire about
work, but were told to contact Rangel. (1:19-20; Resp. Ex. 4.)
That afternoon Hector again went to the foreman's home, but was told
that Baretta had not yet authorized any hirings. (I :69.) Hector
returned on the 10th and again on the 15th.* On each occasion, he
was told that Rangel had not yet received hiring authorization.
(1:69-70.)

Rangel 's crew had begun tipping on April 4. (Resp. Ex
4.) A fewdays before that, he had been given a preferential
hiring list made up of workers who had been enpl oyed during the week
ending May 30th of the previous year (I1:70; Resp. Ex. 7).1% A
conmparison of that list with the payroll records for the week
ending April 10 (Resp. Ex. 5) -—the first week of the 1983
operation — discloses that a nunber of workers whose names were
not on the list were hired during that week, some as late as April
6th. 3

The preferential Iist was confined to one week of the
previous season. (Resp. Ex. 7. ) But even if one goes beyond that

week and conpares the payroll records for the entire April-

~ Upfter April 6, Hector, believing that he was being
di scrimnated agai nst, began keeping a record of his efforts to

obt ai n work. ,ﬁl 85- 87.(% Hs unfair |abor practice charge was filed
and served April 10. (G. C. Ex 1-C.)

None of the Felixes appeared on that |ist because they had
not worked in the 1982 tipping operation.

13Entries on the payroll sheets are not necessarily in
chronol ogi cal order. The manner in which they are to be read is
described at I1:4-5,

12



June 1982 operation with the first payroll of 1983 operation, one
finds workers who began April 6, without having worked at all during
the previous season.

The Respondent correctly points out that hiring in April
was conplicated by the settlement of a pending ALRB conpl aint.
(Resp. Ex. 1.) The Formal Settlenent in Case No. 82-CE-128-D
required Ranch No. 1 to give preference to approximtely 84 forner
enpl oyees whom had been refused rehired for alleged discrimnatory
reasons. The settlement was entered into on April 7 and approved 'on
April 13. (Resp. Ex. 2; 11:18.) Milgrans informng the 84 of
their rehire rights were dispatched April 14, and names fromthe
Settlenent began to appear on the payroll on April 19. (Resp. Ex.
5 G.C. Ex. 5.) O the 84 forner enpl oyees, no nore than 20
sought and obtained reinstatement in Rangel's crew (I1:57.)

(G.C. Ex5 Resp. Ex. 6. ) Rangel hinmself was unaware of the
settlement until workers began showing up with their nailgrans.
(1'1:129.) Their rehire did not prevent himfromcontinuing to hire
new workers; during the week ending April 23, a nunber of nanes
appear on the payroll which are to be found neither on the
preferential hiring list or on the preferential settlement |ist.

One other event -- the inportance of which will becone
clear when Rangel's credibility is discussed — occurred during
this period: The Felixes decided to nake Arvin their hone.
(1:67.) O April 20, they noved fromthe Medinas' where they had
been staying, to a new house which they purchased across the

13



street. (1:71.) Their home in New Mexico was put up for sale.
(1:43.)

The failure to hire the Felixes or Leticia Mlendez to

work in the 1983 Harvest. The Felixes remained in Arvin from April

through August. (1:24.) During that tine, they were able to find
occasi onal enpl oynent for periods of a week or two. (1:24.) Ms.
Fel ix remained in close contact with her father and nother, speaking
with themdaily. (1:24.) The Felixes made no further efforts to
obtain work at the Ranch; and, according to Juanita, at no tine did
her father or nother tell her that Rangel had called with an offer of
work. (1:23, 70.)

Rangel clained that he did call. Hector's name, along
with his wife's, hisson's and his sister-in-law s, appeared on the
preferential list for the harvest (Resp. Ex. 8, I1:71-72), and
Rangel testified that sonetine before it began on or about July 14,
he tel ephoned to offer themwork and spoke with Hector's father-in-
law, Tonas, who told himthat Hector was in Arizona. (11:78-79.)
Tomas testified that, to the best of his recollection, he had
received no such call. (1:106-107.) Mrtha Medina testified that
she was the one who took the calls fromRangel, and there had been
only two, both of themprior to the tine that the Felixes had moved
across the way. (1:111.J%

- Baretta also testified that, when he inquired after the
Fel i xes during the harvest, Rangel explained that he had called the
father-in-law and been told thal Hector was in Arizona.

" DHer testi rmnK woul d account for the calls for the
rvest of 1981 and for the Harvest of 1982.
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In July, Leticia Melendez nmade an attenpt on her own to
obtain work for herself and for the Felixes. (1:50.) Her husband
M ke has his own trucking operation and was, at the time, hauling
for Ranch No. 1. (1:47-48; 11:54.) She asked himto see if
anything could be done. (1:48.) He telephoned Al bert Aragon, a
supervi sor at the Ranch, and Aragon told himto call Rangel. He did
so, and Rangel said that, [H] e would let us know" (1:48.)
After that, Leticia found other work for herself and was unable to say
whet her anything further came of her husband' s efforts. (1:49.)

The Harvest ended without either her or the Felixes
returning to work. (Resp. Ex. 5.)
E. Luis Rangel's Credibility.
At each critical juncture, Rangel's testinony is at odds

with the testinmony and evidence presented by the General Counsel.
He deni ed awareness of any union activity on Hector's part during
1982; he clained that Hector had never told himthat he was seeking
work for anyone but hinself; he naintained that Juan Trevino had
inplicated Hector in the hose cutting incident; and he claimed that
he had in fact tel ephoned Hector's in-laws to offer work in the
1983 Harvest .

| do not believe himto be a credible witness. To begin
with, he went out of his way to enphasize that Hector had never
told himthat he was seeking work for anyone but himself. (11:79,
86.) Yet, on each of the three occasions when Hector cane to himfor
work, Rangel hired menbers of his famly. (Resp.
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Ex. 9. ) And that was typical; both the testinony and the payroll
records reveal that it is conmonplace for famly menbers to be hired
into the crew (11:84, and see 11:86; G. C. Exs. 3, 4, and 5. )
Yet, confronted with this, he obfuscated, and his obfuscation about
what is, after all, a mnor point |eaves the overall inpression
that he was looking for a way out, for a "technicality" to justify
his conduct. This, taken together with his deneanor, which | found
to be guarded and unconvincing, |eads nme to doubt his candor.

O greater significance is his claimto have tel ephoned
Hector's in-laws in July 1983 with an offer of work. By then, the
Felixes were living across the street and were in daily contact with
the Medinas. | cannot believe that, had Rangel spoken with either
Tomas or Martha, he would not have |learned this. Furthernore, the
Medi nas had handled simlar calls in the past when the Felixes were
out of state and had proven thenselves to be quite reliable. Had a
call been nade, the Medinas surely woul d have passed the word al ong.
And, in view of the Felixes obvious desire for work, they would
certainly have followed up. | therefore find that Rangel's account
is not to be trusted and that no such call was made.

A wi tness whose testinony is disbelieved in one area is
to be distrusted in others. (San Oenente Ranch Ltd. (1982) 8

16flndlng? IS further Supported by Juan TreV|no's
testimny that Range that he was not going to giv

[ Hector] any work." 9 ) (Ir1 1983, Trevino was enployed only
during 't he weeks en |ng 5/28 6/4 and 7/16 (Resp. Ex. 5) so the
coment woul d have been made during one of those periods.)
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ALRB No. 50, p. 3. ) For that reason, | do not accept Rangel's
claimthat he was unaware of Hector's union activity in 1982. Wile
it is possible that he did not notice Hector handing out |eaflets
the day he drove hurriedly by, | ampersuaded that in the course of
gathering seniority information, Hector had an encounter with
Rangel's wife while she was eating lunch with her husband. 1In that
respect, | note that, when M's. Rangel was called as a wtness, she
failed to deny that the encounter had occurred. (111:8-11.)

Because | doubt Rangel's overall veracity and because |
find Hector's testimony about the incident to be both detailed and
convincing, | accept his account of the conversation he had with
Rangel during the 1982 Harvest concerning the pending negotiations.

As for the hose cutting incident, | amuncertain whether
Rangel or Trevino is to be believed; | do find, however, that --
regardl ess of whether he got it fromTrevino or not -- Rangel was
convinced that Hector was the culprit.
V. ANALYSI'S, CONCLUDI NG FI NDI NGS AND CONCLUSI ONS OF LAW

Labor Code section 1153( ¢) mnakes it an unfair |abor
practice for an agricultural enployer "to discrimnate in regard to
the hiring or tenure of enploynent, or any termor condition of
enpl oynent, to encourage or di scourage nenbership in any |abor
organi zation." In order to establish a prima facie case of

unl awful discrimnation, the General Counsel must ordinarily prove:
(1) that the worker engaged in protected activity, ( 2)
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that the enployer knewit, and ( 3) that a causal relationship or
connection exists between the protected activity and adverse
treatment suffered by the worker. (Jackson & Perkins Rose Co.
(1979) 5 ALRB No. 20.) This last requirement can al so be net by
proof that the adverse action was due to the protected activity of a
menber of the worker's famly. ( C. Mndavi & Sons (1979) 5 ALRB No.
53, pp. 3-4 and ALCD, p. 44; Anton Caratan & Sons (1982) 8 ALRB No.
83.)

Where the adverse action takes the formof a failure or
refusal to rehire (see Nshi QGeenhouse (1981) 7 ALRB No. 18),

there is a fourth requirement : The General Counsel nust prove

that the worker made a proper application for work at a tine when it
was available. (Verde Produce Conpany (1982) 7 AARB No. 27.)

However, in situations where the enployer has a practice or policy

of contacting former enployees to offer themre-enploynent, this
requi rement may be satisfied by proof of the enployer's failure to
do so at a time when work was avail able. (Kyutoku Nursery, Inc., 8
ALRB No. 98; M ssion Packing Conpany (1982) 8 ALRB No. 47.)

A.  Union Activity and Enpl oyer Know edge

| have already found that Hector participated in
union activity during the 1982 Harvest: He served as a nenber of
the Ranch Commttee; he circulated a seniority questionnaire for
the union; he passed out UFWIeaflets; and he attended a bargaining
sessi on.

Mst, if not all, of his activities were known to Crew
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Foreman Rangel and/or Ceneral Manager Barretta. The foreman al so
knew —both fromtheir friendship in the 1970's and fromthe
conversation they had had with about prospects for the pending
negotiations — that Hector was a staunch union supporter

Inits brief, Respondent sought to mnimze the
significance of Hector's Union activities by pointing out that nost
of themoccurred before 1981 and by demonstrating that other
workers suffered no adverse action although they served as union
representatives, attended nore negotiation sessions, and were
general |y nore active than Hector.

The evidence on this point is equivocal. Wile sone of
those workers were rehired; some were not, and the reasons why
cannot be determned. Wth others, it is inpossible to know what
happened, |et alone whether it had anything to do with their union
activities. Then, too, the finding of a causal connection between
a worker's union activity and his or her adverse treatnent is not
foreclosed by the fact that other union supporters were spared.
(Tex-Cal Land Managenent, Inc. (1977) 3 ALRB No. 14, p. 3; Ceorge
Lucas & Sons (1985) 11 ALRB No. 11, p. 8. ) About all that can be
said of Respondent's effort to downplay Hector's union activities is
that Rangel knew of those which occurred in the 1970's when he hired
Hector in 1981, yet he went ahead with the hiring. That being so,

those earlier activities are not |ikely to have played nuch of a
role later on when he decided not to rehire Hector and his famly.
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B. The Causal Connection between Union Activity
and the Failure to Recal

A nunber of factors point circunstantially to a link
between Hector's union activity and Respondent's failure to rehire
himand the members of his famly to work during 1983 in the
tipping operation and in the harvest.

First of all, there was Rangel's reaction to the conments
Hector made in their conversation during the 1982 Harvest about the
| i kel i hood of the union obtaining a contract. Follow ng the
conversation, Rangel's attitude changed to the point where he ceased
speaking to his old friend.

Secondly, there is the element of timng. The first
contact Hector had with the Ranch after his union activity and
synpat hy became apparent occurred when he sought work for hinself
and his famly in the 1983 tipping operation. Rangel's refusal to
rehire themto work in that —very next operation for which they
applied —is a circunstance which, taken together with others,
tends to indicate the existence of an inproper notive on the
Respondent's part. (See Sahara Packing Conpany (1978) 4 ALRB No.
40.)

Third, Rangel told Hector on four occasions during Apri
1983, that he was not authorized to hire additional workers when
in fact, he had hired persons who had no preferential rights and he
continued to do so. Hs false claimcoupled with his deviation
fromnormal hiring procedure both point to the existence of
undi scl osed and inperm ssible motive. (See Bruce Church, Inc.
(1982) 8 ALRB No. 81, ALJDp. 30.)
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A simlar inference may be drawn fromhis conduct in July
1983, in failing to follow nornmal recall procedure by contacting
the Felixes (whose nanes were on the preferential |ist at the
time), and then falsely claimng to have done so.

Finally, there is Respondent's shifting justification for
Its conduct. At the prehearing conference Respondent sought to
rationalize the failure to rehire by pointing to the obligation it
had to accord preference to workers involved in the settlenent in
Case No. 82-CE-128-D. (Tr. of Prehearing, pp. 4-5, 10.) The
hose cutting incident did not energe as an asserted expl anation
until Barretta testified on the second day of the hearing.
(1'1:51-52.) The belated introduction of a newjustification is yet
anot her factor suggesting the existence of a conceal ed and i nproper
mtive. (S. Kuramura, Inc. (1977) 3 ALRB No. 49, pp. 12-13.)

Rangel's failure to rehire or recall Hector necessarily

i nvol ved himin adverse action against the nmenbers of his famly.
They all worked together as a group, and Hector was their point of
contact with management. That being so, if he was discrimnated
agai nst, so were they. (Mndavi & Sons, supra; Anton Caratan &

Sons, supra.)
C. Proper Application and Work Availability
Because the Felixes had not worked in the 1982

tipping operation, their names were not on the preferential hiring
list in April 1983.Y It was therefore incunbent on the

Yipctor and his vife had last worked in tipping in 1981.
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General Qounsel to prove that proper application had been nade at a
tine when work was available. Hector's credited testinony that he
went to Rangel's honme on April 3, 1983 and, "asked if it would be
possi bl e that he could place us there wth himright fromthe
begi nning," and hi s subsequent requests on April 6, 10 and 15, fully
satisfy this burden. Hs request for work for "us" was enough to
put Rangel on notice that he was requesting work for the avail abl e
nenbers of his famly. That would include hinself, his wfe and his
son, but not Leticia Ml endez. There is nothing to suggest that
she was seeking work at the tine, and she had not been included in
Hector's 1981 request for tipping work, whereas Hector's son had.
Furthernore, Hector Jr. was no longer in school in April 1983, and
his parents obviously desired that he work al ong wth them?®

Nor can it be argued that no jobs were available at the
tine of application. Hector's first request on April 4 preceded the
hiring on Aporil 6 of a nunber of workers who were not on the
preferential list; this and his three subsequent requests, taken
toget her, anmount to continuing request for work at any point in the
operati on when positions becane available. In spite of this,
enpl oyees who had no preferential rights were hired on April 19
wthout any attenpt to contact the Felixes.

In July, Rangel was working wth a preferential hiring

¥ do not accept Respondent’'s contention that he was |legally
"unavai | abl e" because he had no work permt. There was no show ng
that, had Rangel offered work, a permt woul d not have been sought
and obt ai ned.
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| ist which included Hector, Juanita, Hector Jr. and Leticia

Mel endez.*® His failure to call to offer thempositions in his
initial crewwas contrary to established policy and is enough to
satisfy the General Counsel's burden under Kyutoku Nursery, Inc.,

supra , and M ssion Packing Conpany, supra.®

| therefore conclude that General Counsel has

established a prima facie case that Hector, Juanita and Hector Jr.

were denied rehire during the 1983 tipping operation because of
Hector's union activity and that they, along with Leticia Ml endez,
were not recalled in the 1982 Harvest for the same reason. %

D. The Existence of Alternative Mtives for the
Adverse Action

The determnation that the General Counsel has

established a prima facie case does not, however, end the inquiry

because the Respondent has presented evidence that Rangel and

e also knew t hat Hector desired work because at the end of
the 1982 harvest Hector told himso. (1:99

20Let|C|a Mel endez's efforts to obtain work for herself and
the Felixes by having her husband tel ephone Aragon and Rangel is
i nconcl usive because she found other work and allowed the matter
to drop without getting a definite response.

2li'n reaching this conclusion, | have not relied on the
settlement in Case No. 82-CE-128-D as indicative of background
ani nus on Respondent's part based on the NLRB's policy of refusing
to consider settlement docunents as conpetent evidence of unlawfu
conduct or aninmus. (Poray, Inc. (1963) 143 NNRB617.) Because
the General Counsel did not seek to litigate the conduct which |ed
to the settlenent, | need not consider the NLRB policy which makes
i t, but not the settlenment itself, admssible to establish notive
or animus. (Northern California District Council of Hod Carriers
and Common Laborers (1965) 154 NLRB 1384, fn. 1, enf'd 389 F. 2d 721
(9th Gr. 1968.)
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Barretta had other, non-discrimnatory nmotives for refusing to
rehire and recall the Felixes in the Spring and Sunmer of 1983.

|f those alleged notives were nore than sinply
pretextual, then the case is one of "dual notivation" and the
proper legal test is that fashioned by the NLRB in Wight Line, Inc.
(1980) 251 NLRB 1083, 1086-89, approved by the Supreme Court in
N. L. R. B. v. Transportation Minagenent Conpany ( 1983) 462 U. S.
393, and adopted by our Board in Royal Packing Conpany (1982) 8
ALRB No. 74. Under it, once the General Counsel has carried its
burden of proof as to the prinma facie case, the burden of production

and persuasion shifts to the enployer, and a violation will be
found, unless the enployer proves by a preponderance of the
evidence that the adverse action woul d have been taken even absent
the enpl oyee's protected activity.

One of the explanations offered by the Respondent -- the
need to hol d positions open for the workers entitled to preference
under the settlenent agreenent -- has already been considered and
found wanting because it |eaves unexpl ained Rangel's conduct --
both before and after learning of the settlenent -- in hiring
enpl oyees who had no preferential rights. Besides, this
justification does not explain the failure to recall Hector and his
famly to work in the harvest when they were entitled to
pref erence.

Respondent's other explanation is of nmore consequence —
Rangel and Barretta both believed that Hector had deliberately and
repeatedly cut an irrigation hose in a row of grape vines at
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the conclusion of the 1982 Harvest.

At the tine, Barretta decided that wthout an eyew tness
willing to inplicate himthere was insufficient proof to justify
adverse action against Hector, and he so informed Rangel. Because of
this, it is difficult to say that Baretta's belief was a notivating
factor in his subsequent conduct.

But what of Rangel ? He continued to believe Hector to
bl ame, and he must have felt strongly about it. The question,
then, is whether he was angry enough to take matters into his own
hands and puni sh Hector and his fam |y for something which he knew
coul d not be proven.

| find that he was and that his belief that Hector had
cut the hose was a substantial notivating factor in his denial of
work to the Felixes in the tipping operation and in the harvest.
Hector had been a friend, and Rangel had given himand his famly
work when they returned to California in 1981. This would
naturally have led to a strong sense of personal betrayal -- and to
consi derabl e anger -- when he concluded that Hector had ignored his
friendship and considerations, and deliberately destroyed conpany
property while working in his crew. And Rangel, as the
prevarications in his sworn testinony attest, was willing to goto
consi derable length to avenge hinself on his former friend.

That his belief could not be proven does not, in itself,
render it invalid as a defense. So long as it was his true belief

-and it was -- and so long as it did not depend on
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Hector's invol vement in protected activity -- and sabotage is not
protected -- then Rangel's reliance on it would not constitute a
violation of section 1153(c). (See O. P. Mirphy Produce Co., Inc.

(1981) 7 ALRBNo. 37, p. 27.) That being so, the finding of a
viol ation turns on whether Respondent has carried its burden of
proof that the foreman woul d have acted as he did even if Hector
had not been involved in union activity.

| conclude that he woul d have. To begin with, the
energence of sabotage as a notive undercuts, to a considerable
extent, the force of General Counsel's prima facie case. It

accounts for the element of timng -- April and July were al so
Rangel 's first opportunities to retaliate for the hose cutting.
Then, too, Rangel's false statement to Hector that he was not
authorized to hire can as easily be ascribed to the desire to
conceal a notive which could not be substantiated as it can to one
which is discrimnatory. (See: CJ. Maggio (1980) 6 ALRB No. 62,
p. 4. ) The sane is true of his false claimto have call ed Hector's

father-in-laww th an offer of work. As for Respondent's shifting
expl anation, it could just as easily have arisen out of counsel's
uneasiness in relying on a belief which could not be proven. As
such, it appears to have had nore to do with |egal strategy than
with the reality of the situation.?

22Gven the extent to which Rangel's belief explains
amay nost elenments of the prima facie case, It is fair to ask
whet her enough renains to require the burden shlftlng called for by
the Wight Line test. Suffice it to say that, regardless of the
anal yti cal aﬁgroach chosen, the outcome woul d be the same: Rangel's
belief that Hector had sabotaged an irrigation hose was
determ nati ve.
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That | eaves only one unequivocal |ink between Hector's
union activity and his adverse treatnment -- the change in Rangel's
attitude toward himafter their conversation about union
negotiations. Wien that change in attitude -- plus whatever force
Is left to the equivocal behavior described above -- is set
agai nst the anger and hostility which nust have acconpanied
Rangel 's belief that Hector had sabotaged the irrigation system
there can be little doubt that that belief, and not Hector's union
activity, was the notivating force behind Rangel's conduct. |
therefore, conclude that, without it, there would have been no
refusal to rehire in the Spring of 1983 and no failure to recall in
the Sunmer of 1983.

E. The Possibility of an Independent Section 1153( a)
Vi ol ation

In anal yzing all egations of discrimnatory
treatnent directed at individuals, it is seldomnecessary to go
beyond the strictures of section 1153( ¢) to consider the
possibility of an independent section 1153( a) violation. |In nost
I nstances, the 1153( a) allegation in a conplaint can be
characterized as "derivative", with its outcone entirely determ ned
by the disposition of the 1153( ¢) allegation. There i s, however,
alimted set of cases where in 1153( a) violation may be found
I ndependent |y of 1153( c) .

The best known N. L. R. B. v. Burnup SSns, Inc. (1964)
379 U. S. 21. There an enpl oyee was di scharged based upon the

enpl oyer's honest but mstaken belief that he had told a fellow
enpl oyee whom he was soliciting for union nenbership that the
27



union would, if necessary, use dynamte to get in. |In finding the
discharge illegal, the Court held that:
[Section] 8(a) (1) isviolated if it is shown that the
di schar ged enPI o%ee was at the tine engaged in a protected
activity, that the enployer knew it was such, that the basis
of the discharge was an alleged act of msconduct in the
course of that activity, and that the engl oyee was not, in
fact, guilty of that m'sconduct. Id. at 23.
Thus, even without the anti-union notivation normally required under
section 8(a) (3), %% asection8(a)(!) vioationwll be found
where an enpl oyer acts in the mstaken belief that an enpl oyee
commtted a dischargeabl e offense while engaging in protected

activity.

ZBven under section 8& a) (3), certain conduct, often
characterized as "inherently destructive of inportant enP! oyee
rights", may be found discrimnatory w thout proof of anti-union
nmotivation. "N. L. R. B. v. Geat Dane Trailers, Inc. (1967) 388 U. S.
26, 33-34. (Special benefits to non-strikers); N.L.R.B. v. Erie
Resistor Corp. (1963) 373 U. S. 221 (superseniority for non-
strikers); N.L.R.B. v. Heetwood Trailer Co. (196 389 U. S. 375.
But Hector's treatment does not meet this test.

~ %In cases involving strikers who are discharged or refused
reinstatement for alleged msconduct during the strike, a nore
el aborate test, rooted in Burnup & Sins, iS applied:

Wiere . . . Respondent Enployer . . . dischar%ed [ an

enpl oyee] for engagln i n°mSsconduct during the course of
an economc strike and the msconduct was related to the
strike activity, the General Counsel has established a prina
facie violation of Section 8(a)r(ll) of the Act (NLRB v.
Burnu? & Sins, supra; CGeneral Tel ephone Co. of Mchigan, 251
NLRB 737 (15980 , and the burden shifts to Respondent
Enpl oyer to prove that it discharged [the enpl oyee] because
of an honest belief that he engaged in strike m sconduct
sufficiently serious to justify his discharge. |If the
Respondent Enpl oyer fails to establjsh such an honest
belief, the prina facie 8(a) (| ) violation established by
the General Counsel stands unrebutted . . . . (n the

ot her hand, if Respondent Enpl oyer establishes such an
honest belief, the burden shifts to the General Counsel of
proving that [the enployee] in fact did not
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The present case has two el ements which entitle it to a
Burnup & Sins type analysis. First of all, although Rangel acted

in the honest belief that Hector had destroyed conpany property,
there is a distinct possibility that he was m staken. Secondly,
while not nearly so closely tied together as they were in Burnup &
Sims, a relationship does exist between Hector's union activity and

the m sconduct he was believed to have engaged in: Not only did
Rangel think that Hector cut the hose, he also thought that he had
done so to protest or retaliate against the Ranch for its failure

to come to terms with the UFW In other words, he viewed the

inci dent as an extension of Hector's other union activities into the
arena of union sabot age.

The issue thus arises of whether that is close enough, or
whet her a nore intimte connection nust exist between protected
activity and all eged m sconduct.

The NLRB has been called upon to decide that issue on

several occasions. In Loggins Meat Co., Inc. (1973) 206 NLRB

engage in the alleged msconduct or that the alleged

m sconduct was not sufficiently serious to place [hi &
beyond the protection of the Act. Crown Zellerbach Corp.
(1983) 266 NLRB 1231, 1237.

See California Coastal Farns (1980) 6 ALRB No. 25.) Recently, the
LRB broadened its definition of "serious msconduct” (Cear Pine
Muldings (1984) 268 NLRB 1044), and it appears to be in the
Rrocess of reassessing the "honest belief" requirement (See Corhart
ef actories Conpany (1983) 267 NLRB 1247, and Coca Col a Bottllngt .
Conpany of Buffalo,” Inc. (19852 274 NLRB No. 195.) Because of this
and because Hector was not a striker, | shall |?nore t he General

Tel ephone burden shifting analysis and require the General Counsel
to prove each el ement of the Burnup & Sins test by a preponderance of
t7r}e7 esn dence. (' See Fayette Manufacturing Co. (1971) 187 NLRB 775,
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303, an enployee was discharged in the mstaken belief that she had
engaged in a work sl owdown. The Board found that her only union
activity had occurred 5 nonths earlier when she passed out
aut hori zation cards; other enployees had subsequently discussed and
rejected the idea of a slowdown, but there was no indication that
she was aware of it. On those facts, the Board held that:
The connection between [the enEonee's] earlier union
activities and Respondent's subsequent belief that she had
sl owed down in her work is n1SS|n?, ~Under Burnup & Sins
there must coexist a potential activity and an enployer's
m st aken belief that the dlschar?ed enpl oyee had enga%Fd in
m sconduct 'in the course of that activity'. Id. at 304.
The requirement that the protected activity "coexist" with the
al | eged m sconduct was further explored in General Mtors
Corporation (1975) 218 NLRB 472. There, two union comm tteenen

were discharged in the mstaken belief that they had instigated an

i I1egal wal kout. The Board affirnmed the ALJ's conclusion that,

al though neither was engaged in overt union activity, "in occupying
the office of coomtteeman, Stevens and Towel | were engaged in
protected concerted activity" which "coexisted" with their alleged
msconduct. (1d. at 477.) Finally, in International Packings
Corporation (1975) 221 NLRB 479, aff'd 604 F.2d 451 (6th Qr.
1979), the Board affirnmed its ALJ' s expansion of the coexistence

requirenent to include situations where, “"there is a clear and
direct connection between [the enpl oyee's] earlier protected
activity and Respondent's belief that [later
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on, the enployee] had engaged in misconduct.” (1d. at 484.)25
Here the msconduct attributed to Hector occurred while
he was working, not while he was engaged in union activity, so
there is not the coincidence of activity with msconduct which
existed in Burnup & Sims. Yet, because the 1982 Harvest |asted

| ess than four weeks (Resp. Ex. 9) and because Hector was invol ved
in protected activity both before and after the alleged sabotage
(supra, pp. 7-9), his union activity was not as renote as that in
Loggins Meat Co. Still, there was nothing |ike the "clear and

direct connection" between protected activity and al | eged m sconduct
that was present in International Packings, where the discrimnatee

was alleged to have harassed an enpl oyee whose favored treatnent
she had earlier protested as a contractual violation. Finally,
Hector, |ike the discrimnatees in General Mtors Corporation, was a

comm tteeman, but the alleged msconduct in General Mtors -- the

instigation of a wal kout -- had a much nore direct relationship to
the conmtteeman position than did the sabotage of which Hector was
accused.

These distinctions and differences lead me to
conclude that Hector's alleged sabotage was not closely enough
connected to his protected activity to invoke Burnup & Sins and

find an independent section 1153( a) violation. That being so, it

I's unnecessary to go further and determ ne whether the CGeneral

2This may wel| be dicta because the ALJ went on to
find Burnup & Sins inapplicable because the Respondent's
m staken belief was one of law not of fact. (ld. at 484.)
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Counsel established, by a preponderance of the evidence, that
Hector, "was not, in fact, guilty of that msconduct." (Burnup &
Sns, supra, 379 U. S. at 23.)%°

RECOMVENDED ORDER

Because General Counsel has failed to prove by a
preponderance of the evidence that Respondent violated Labor Code
section 1153(c) or section 1153(a), as alleged, | recomend that

the conplaint be dismssed inits entirety.27

DATED: Decenber 19, 1985 gé Z%

i

James Wbl f man
Admi nstrative Law Judge

*That Issue, if reached, would turn on whether Hector's
denial (1:101) and Barretta s concession that he "di dn't have
enough hard evidence" (I1:53) suffice to exonerate him

o 'The finding that Rangel deviated from established
hiring practice in refusing to rehire or recall the Felixes coul d
concelvably be characterized as a unilateral change in a working
condition violative of section 1153I£Be . However, 'n DArigo
Brothers Conpany, Inc. (1983) 9 AL . 30, p. 14, the Board
refused to apply 1153 (e) to the discharge of an i ndi vi dual ,
presumably on the theory that a deviation froman acknow edged
Rgllpy does not, in itself, constitute a repudiation of that policy.

r is the argument for an 1153 (e) violation enhanced by the fact
t hat Respondent had agreed with the UFWto abi de by existing hiring
practice. The ALRB does not enforce contracts, oral, witten or
I nplied, unless the breach thereof is also an unfair |abor practice.”

. P. Mirphy Produce Co., Inc., supra, p. 27. It is possible, |
suppose, to argue that the provisional agreenen; on hiring was part
and parcel of the bargaining process such that its repudiation was
evi dence of bad faith bargaining. However, the problemwth such a
contention is that the repudiation was not "across the board"; it
was confined to one small group and was carried out by a foreman
acting independently of, and probably_contrary to, the w shes of
his superiors who carried on the negotiations.

2



	and 						12 ALRB No. 21
	Hector Felix,
	Charging Party.
	ERRATUM


	DECISION OF THE ADMINISTRATIVE LAW JUDGE
	RECOMMENDED ORDER


